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IN THE COURT OF THE SPECIAL JUDGE, UDALGURI 
 

Special POCSO Case No. 26/2017 
(Arising out of Dimakuchi P.S. Case No. 05/17) 

U/S 8 of POCSO Act. 
 

PRESENT:     Sri Chatra Bhukhan Gogoi, AJS, 
 

Charge framed on:-24-05-2018 
 

 
State of Assam 

-Vs - 
Siba Proja....Accused person. 

 
 

Date of Recording Evidence on –13-03-19: 08-04-19: 31-05-19. 

Date of Hearing Argument on –21-11-2020. 

Date of Delivering the Judgment on –27-11-2020. 

 

Appearance: 

Advocate for the State---------Mr. A. Basumatary, Ld. P.P. 

Advocate for the Accused-----Mr. D. Sahariah, Ld. Advocate. 

 

JUDGMENT 
 

1. The facts of the prosecution case, in brief, is that on 16-01-2017, one 

Sushil Mandal lodged an FIR in Dimakuchi P.S. stating inter alia that on 15-

01-2017, at about 10.45 pm accused named in the FIR allegedly tried to 

rape his daughter (X) aged about nine years by removing her cloths while 

she was sleeping in the room. However, while his daughter shouted, he 

got up from his sleep and caught the accused and informed the neighbors. 

Then police was informed and handed over the accused to police 

immediately. 
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2. Following the information Dimakuchi P.S. got a case registered being 

Dimakuchi P.S. Case No. 5/17 under Section 8 of POCSO Act and took up 

investigation.  

 

3. During the course of investigation police visited the place of occurrence 

drew sketch map vide Ext.3, recorded statements of the witnesses under 

Section 161 Cr.P.C., arrested the accused person, sent the victim girl for 

recording her statement before Magistrate under Section 164 Cr.P.C. , also 

sent the victim for medical examination but the victim refused her medical 

examination and finally on conclusion of investigation police laid the charge 

sheet against accused under Section 8 of POCSO Act.  

 

4. During the course of time,when accused entered his appearance in Court, 

my learned predecessor vide order dated 24-05-2018, framed charge 

under Section 8 of POCSO Act after due compliance of Section 207 Cr.P.C. 

The particulars of the offence on being read over and explained, accused 

pleaded not guilty and claimed to be tried. 

 

5. In course of trial prosecution examined as many as seven prosecution 

witnesses including the informant, the victim as well as the Investigating 

Officer namely Sushil Mandal as PW1, the victim(X) as PW2, Troilokya 

Proja as PW3, Tarun Das as PW4, Dr. N.C. Bhuyan as PW5, Mohan Proja as 

PW6 and Powal Hazarika as PW7, the Investigating Officer respectively.  

 

6. Concluding prosecution evidence, accused was examined under Section 

313 Cr.P.C. However, accused denied the prosecution evidence as totally 

false and concocted. Nevertheless, on being asked accused declared to 

adduce defence evidence. 

 

7. Points for determination:- 

Whether on 15-01-2017, at about 10.45 pm at the residence of victim in 

No. 3 Uttar Dimakuchi under Dimakuchi P.S. accused attempted to commit 



3 
 

sexual assault on the victim girl (X) aged about 09 years while she was 

sleeping in her residence? 

 

8. Discussion, Decision and reasons for such decision 

I have heard the assiduous arguments of the learned lawyers appearing for 

both sides and carefully scanned the evidence and documents available on 

record. 

 

9. For coming to a decision in the case, it is useful to refer to Section 7 and 

Section 8 of POCSO Act. 

 

10. Section 7 of POCSO Act, Sexual assault:- whoever, with sexual intent 

touches the vagina, penis, anus or breast of the child or makes the child 

touch the vagina, penis, anus or breast of such person or any other 

person, or does any other act with sexual intent which involves physical 

contact without penetration is said to commit sexual assault. 

 

11. Section 8 of POCSO Act, Punishment for sexual assault:-whoever, commits 

sexual assault, shall be punished with imprisonment of either description 

for a term which shall not be less than three years but which may extend 

to five years, and shall also be liable to fine. 

 

12. Now it is to be seen what the victim girl (X) says in her deposition in Court. 

The victim was examined on 13-03-2019, and she stated her aged to be 

10(ten) years. So before recording evidence, the intelligence of the girl was 

tested and having found her answers satisfactory Court was of the view 

that she has the capacity to understand things and capable of giving 

rational answers. The victim girl in her deposition stated that informant is 

her father and she know the accused, who belong to her village. According 

to her occurrence took place before two years back at about 10 pm while 

she was sleeping with her father and younger brother in the same bed. 

While they were asleep accused entered into their thatch house by opening 



4 
 

the bamboo door and disrobed her and put his penis on her vagina. Then 

she got up and raised scream. Hearing her scream her father also got up 

from sleep and immediately caught accused and called the neighbors and 

with the help of neighbours, police was called and handed him over to 

police. Her father lodged the FIR. She was examined by doctor. In her 

cross-examination also she stated that on the date of occurrence she was 

sleeping on the bed along with her younger brother and father by wearing 

a sporting but without net. When accused came, it was dark but accused 

used to visit their house off and on before the incident. She denied that 

accused did not visit to her house and committed rape on her. 

 

13. Now it is to be seen whether PW1, Sushil Mandal, who is the father of the 

victim girl, corroborates her version or not. According to PW1 he knows the 

accused being co-villager. On the date of occurrence at about 10 pm he 

along with his daughter and son were sleeping together in his house. His 

wife already expired. However, while they were asleep, his daughter 

suddenly raised scream and he immediately awoke hearing herthinking 

that she had seen some dreadful dream. Then he touches her body to 

comfort her but found a big hand and saw accused touching the body of 

his daughter. Immediately he caught hold of the accused and shouted for 

help from his neighbours. Hearing his shout, neighbours came, detained 

the accused and informed police. on the next day he lodged the FIR. In 

cross-examination, he stated that aged of his son was five years and 

before going to sleep he closed the door of his house. He also stated that 

accused is a known person to him being a co-villager and he often used to 

visit his house. His daughter was sleeping wearing frock and under wear at 

the time of incident. There was no electricity connection in his house. So, 

they were sleeping by putting off the lamp. His daughter was sleeping in 

the extreme side of the same bed and the son was sleeping in the middle. 

When he raised hue and cry, neigbours came including Tarun Mandal, 

TulikaProja, ManikaProja and Uttam Mandal but police did not recover any 

article from his house. He denied that on the date of occurrence accused 
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was sleeping with one Donius Mandal at his house. He denied that accused 

was detained by them only on suspicion. It is seen that admittedly, the 

incident occurred on the night while victim was sleeping in the house with 

her own father and brother and PW1 being the informant and father, it is 

he who caught the accused person. As such his evidence is direct evidence 

and he almost near similarity also narrated the same story as stated by the 

victim girl. Therefore, PW1 supported the version of victim girl regarding 

the incident, time and place of incident.  There is no scope for doubting 

the evidence of      P W 1 as there is no exaggeration in his evidence. As 

such, it lends credence in the mind of the court about the authenticity of 

his evidence. 

 

14. Now, it is to be seen what are the versions of other independent witnesses 

namely-Troilokya Proja, Tarun Das and Mohan Proja. According to PW1 

hearing his shout, neighbours namely Tarun Mandal, Tulika Proja, Manika 

Proja and Uttam Mandal were gatheredin his house at the time of incident. 

Now the said Troilokya Proja who is examined as PW3 also supported the 

version of PW1 as he stated that the incident occurred in the month of 

January, 2017 at about 11 pm and his house being adjacent to the house 

of informant, hearing hue and cry,he went to the house of Sushil Mandal 

(informant) and saw accused was caught hold by informant and told him 

that accused entered into his house and by disrobing the cloths of his 

daughter while she was asleep,tried to ravish her but when his daughter 

cried he awoke from his sleep and caught the accused and raised alarm for 

help. Therefore, PW3 Troilokya Proja also clearly supported the version of 

PW1 and PW2.  

 

15. Though PW3 was cross-examined by defence he could not be discredited 

as regards the time, place and incident, as he being the immediate 

neighbor also reach the spot immediately after hearinghue and cry in the 

house of informant and found the victim weeping. He also know the 

accused who used to visit the house of informant. He also stated that the 
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wife of informant died before the incident. He denied that accused has 

been wrongly implicated in the case. Evidence of P W 3 is also very natural 

and trustworthy. 

 

16. PW4, Tarun Das, who is also one of the neighbor, attended the house of 

the informant immediately after hearing hue and cry and saw accused was 

caught hold off by the informant. Then on being asked, informant told him 

that accused entered his house, disrobed the cloths of his daughter while 

she was sleeping with him and mounted over her to molest her. As the 

daughter raised scream informant got up from his sleep and immediately 

caught the accused. Therefore, PW4 also supported the version of victim 

as well as father of the victim (informant) as regards the place, time and 

fact of incident who reached the spot immediately after the incident. 

 

17.  PW5 is the Judicial Magistrate, Dr. N.C. Bhuyan, who deposed that he 

examined the victim girl under Section 164 Cr.P.C. on 17-01-2017, after 

testing maturity of understanding and capacity to answer, having been 

satisfied he recorded her statement and gave her custody to one Sushil 

Mandal. Ext.1 is the statement under Section 164 Cr.P.C. Ext.-1(1) is his 

signature. 

 

18.  In her statement before Magistrate under Section 164 Cr.P.C. the victim 

girl stated that on last Sunday at about 10 pm while she, her younger 

brother and father was sleeping accused came to her house and by 

removing her pant place his ‘Peshab’ in her ‘Peshab’. Then she cried to 

which her father awoke and caught the accused. Ext.-1 is the said 

statement.  

 

19. PW6 is Mohan Proja also deposed that the residence of the informant, 

victim, accused as well as his residence is adjacent to each other, so they 

are known to each other. At the material time, he heard that accused tried 
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to commit rape upon the victim. But in his cross he stated that he did not 

visit the house of informant.  

 

20. PW7, Powal Hazarika, who is the Investigating Officer deposed that on 16-

01-2017, while he was serving at Dimakuchi P.S. having got the 

information from one Sushil Mandal, O/C Dimakuchi P.S. registered a case 

being Dimakuchi P.S. Case No. 05/17 under Section 8 of POCSO Act and 

endorsed him to investigate the case. Accordingly he visited the place of 

occurrence, prepared sketch map and recorded the statements of 

informant and other witnesses also sent the victim for medical examination 

and got her statement recorded under Section 164 Cr.P.C. before 

Magistrate. Accused was taken into custody. On completion of investigation 

he laid the charge sheet under Section 8 of POCSO Act. Ext.-2 is the FIR. 

Ext.-2(1) is the signature of S.I. Bakul Kakati, the then O/C of Dimakuchi 

P.S. Ext.-3 is the sketch map. Ext.-3 (1) is his signature. Ext.-4 is the 

charge sheet. Ext.-4(1) is his signature.  

 

21. Having taken into consideration the entire prosecution evidence on record 

as discussed above, it transpires that admittedly the incident in question 

took place at 10 pm. At such odd hours, it is naturally difficult to get eye 

witness. So, all the prosecution witnesses except informant and the victim 

are not eye witness. Nevertheless, PW3 and PW4 being the neighbours 

reached the spot immediately after the incident and saw the accused on 

the spot. It is also to be noted that accused is a known person being a 

neighbor of the victim as well as of the witnesses. It is also noticed that 

the mother of the victim girl expired. So she has been sleeping in the same 

bed along with her father and younger brother on the fateful night.  

 

22. Usually the offence of this nature has been committed by known person 

who has the proximity with the victim and aware about the situation and 

the weakness of the victim. Admittedly, informant, the father of the victim 

is a poor man living in a small hut and his house is also a thatch house 
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with bamboo door. In his house there is no such strong full proof wall and 

door to prevent entry of outsiders in the house. Therefore, it is easy to 

enter inside the room of the informant by removing the bamboo door 

particularly by a neigbour who has previous access into the house, who 

has full knowledge about the ground picture of the house of informant. 

The only thing this Court needs to assess is whether to believe the 

evidence of the victim girl and her father. Though the victim is a minor and 

there is every likelihood of tutoring/influencing her to depose falsely 

against accused at the instance of her father, but in the present case after 

close scrutiny of the evidence on record, it transpires that the evidence of 

victim girl bears sufficient degree of truth and her evidence cannot be 

thrown out/discarded as false. There is no embellishment and exaggeration 

in her evidence. In the cross-examination of all the vital prosecution 

witnesses namely-PW1, PW2, PW3 and PW4 it transpires that the defence 

failed to discredit them as regard the time, place of incident or even failed 

to suggest that they have depose false evidence against the accused due 

to personal grudge or enmity against him. 

  

23. The fact that the victim girl was sleeping with her father on the fateful 

night and accused attempting to ravish her on the bed cannot be said to 

be a false allegation merely because the incident in question took place at 

10 pm. From the evidence of PW1, 2, 3 and PW4 it is clear that accused 

was caught red handed by informant and PW3 and PW4 immediately 

reached the spot hearing scream of PW1 also establishes the fact that 

offence wascommitted by accused person. Though thevictim (PW2) is a 

minor girl, her evidence is admissible under Section 118 of Evidence Act, if 

found capable of giving rational answers. In the present case, the victim 

girl clearly made the allegation against the accused supported by evidence 

of PW1, PW3 and PW4 in material particulars. 

 

24. True it is that PW3 and PW4 are young person. This is no ground to 

discredit their evidence. Moreover, accused taking advantage of the fact of 
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death of wife of informant and mother of victim girl, making attempt to 

commit such crime cannot be ruled out. Evidence of PW1 and PW2 are 

direct. PW3 and PW4 also reached the spot immediately and saw the 

accused under the capture of the informant. The FIR was lodged 

immediately. Therefore, there is no scope for doubting the prosecution 

case.  

 

25. As per Section 7 of POCSO Act if some one touches the vagina, penis, anus 

or breast of the child or makes the child touch the vagina, penis, anus or 

breast of such person or any other person, or does any other act with 

sexual intent which involves physical contact without penetration is said to 

commit sexual assault. In the present case as described by the victim girl 

the accused touch her body while she was asleep, remove her pant and 

tried to ravish her by putting her penis into her vagina. Though the victim 

girl in her statement before Magistrate under Section 164 Cr.P.C. could not 

specifically mention that penis of accused touch her vagina but she stated 

that accused place his ‘Peshab’ in her ‘Peshab’ meaning thereby that 

accused touch his penis into her vagina. Since Section 7 of POCSO Act 

defines Sexual Assault as an act with sexual intent involving physical 

conduct even without penetration the very act of accused amounts to 

sexual assault within the meaning of Section 7 of POCSO Act punishable 

under Section 8 of POCSO Act.  

 

26. This Court therefore, do not find any substance in the contention of the 

learned counsel for accused that medical examination negates the 

prosecution story as the victim has refused her medical examination on 

being produced before the doctor. This arguments has little force as for 

punishing the offender under Section 8 of POCSO Act proving medical 

injury is not indispensable. There may not be any injury on the private part 

of the victim or victim may refuse medical examination but it does not ipso 

facto suggest that there is no such attempt to ravish the victim. 

Considering, thus, the entire prosecution evidence on record, this court 
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unhesitatingly come to the conclusion that this is a case wherein 

prosecution has been able to establish the case against the accused under 

Section 8 of POCSO Act. As the prosecution evidence is consistent, credible 

and trustworthy as the evidence of PW1, 3 and PW4 lend full credence in 

the mind of the Court as they immediately reached the house of informant 

and no part of their evidence raised any suspicion about the authenticity of 

their statements. They have adduced clear, cogent and trustworthy 

evidence and prove the prosecution case beyond all reasonable doubt . 

 

27. In view of the foregoing discussion and reason, this Court found accused 

Siba Praja guilty of committing offence under Section 8 of POCSO Act.  

 

28. I have considered the provision of Section 360 Cr.P.C. However, 

considering the age of accuse and the nature of the offence committed by 

accused this Court is not inclined to extent the benefit of Probation of 

Offenders Act in favour of accused.  

 

 

Hearing on Sentence: 

29. I have heard the accused on the point of sentence as provided under 

Section 235(2) of Cr.P.C., it is submitted that accused is a young boy and 

he hails from a poor family. He has the responsibility to maintain his 

parents. Therefore, he sought clemency of Court.  

 

30. Having heard the accused on the point of sentence and on consideration of 

the nature of offence this Court is of the view that if such an offender is let 

off unpunished it will send a wrong message to the society, apart from 

this, accused being emboldened by leniency of court might commit such 

offence/crime in future. Therefore, awarding punishment to accused 

commensurate with thegravity of the crime, it is the need of our, to let him 

suffer within the prescribed statutory limit to repent for the crime he 
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committed and prevent others from attempting to commit such crime in 

future. 

 

31. Since in the present case, there is a maximum punishment of three(3) 

years and fine, this Court consider it appropriate to sentencethe accused to 

undergo simple imprisonment for 1(one) year and fine of Rs. 500/- (five 

hundred) in default one(1) month simple imprisonment. This court thinks 

this will serve the ends of justice.   

 

32. It is therefore, ordered that the period of detention in jail if any, already 

undergone by accused person during the period of investigation, enquiry or 

trial, shall be set off against his period of sentence as provided under 

Section 428 of the Cr.P.C.. 
 

33. Let a copy of this judgment be furnished to accused free of cost forthwith. 
 

34. Let one copy of the Judgment be sent to the learned District Magistrate, 

Udalguri in view of the provision under Section 365 Cr.P.C. 
 

35. Let case record be consigned to record room. 
 

36. Judgment is signed, sealed delivered in the open court on this 27thday of 

November, 2020. 
 

 
Dictated and corrected by me and 

each page bears my signatures. 

 

 

(Chatra Bhukhan Gogoi)   (Chatra Bhukhan Gogoi) 

Special Judge,     SpecialJudge, 

Udalguri.     Udalguri. 
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APPENDIX: 

A) Prosecution witnesses: 

i) PW1   Sushi Mandal. 

ii) PW2  Victim. 

Iii) PW3 Traloikya Proja. 

IV) PW4 Tarun Das. 

V) PW5 Dr. N.C. Bhuyan. 

VI) PW6 Mohan Proja. 

Vii) PW7 PowalHazarika. 

 

B)Defence witness: Nil. 

 

C)Exhibits: 

i) Ext.1  Statement of victim girl u/s 164 Cr.P.C. 

ii) Ext.2  FIR. 

iii) Ext.-3 Sketch map. 

iv)Ext.4 Charge sheet. 

 

Dictated and corrected by me. 
Special Judge, 

Udalguri. 
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